United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 







Court of Appeals of the District of 


APRIL TERM, 1932 


// ^ - - 4 


No. 5767 


SPECIAL CALENDAR 




t- 


: • • 

*'■ ••*-.: "Vy? 

<5 


HESTER ARMSTEAD AND EMMA JACKSON BELT, 


APPELLANTS, 


THE UNION TRUST COMPANY OF THE DISTRICT .=K 
OF COLUMBIA, EXECUTOR; ALBERT KENNY 
CRAVEN PALMER, HELENA CRAVEN PALMER, fm 
AND MARY A. McCOLLOM. 


APPEAL FROM THE 


— 

i • 

Z SUPREME COURT OF THE DISTRICT OF 
COLUMBIA. s 

I ' • - - « 

; . r v . 

) ' - V < V, , 

: . • ' ’ , / ' x£-'<5S&3t 


FILED AUGUST 15^ 1932. 


PRINTED AUGUST 24, 1932. 

4^ w 


• 4 

- 

' . - 

• - - • - - '-*fr2£3 

_ .. r/v.^aapa 

. 

-- • - 








Court of Appeals of the District of Columbia 

APRIL TERM, 1932. 

No. 5767 


SPECIAL CALENDAR 


HESTER ARMSTEAD AND EMMA JACKSON BELT, 

APPELLANTS, 

vs. 

THE UNION TRUST COMPANY OF THE DISTRICT 
OF COLUMBIA, EXECUTOR; ALBERT KENNY 
CRAVEN PALMER, HELENA CRAVEN PALMER, 
AND MARY A. McCOLLOM. 


APPEAL FROM THE SUPREME COURT OF THE DISTRK'T OF 

COLUMBIA. 


INDEX. 

Original Print 


Petition for instructions :is to certain items of will. 1 1 

Separate answer of A. Kenny C. Palmer. tl 5 

Helena Craven Palmer. 0 7 

Mary A. McOollom. 12 !> 

Memorandum. 14 11 

Order . lo 11 

Will . 17 12 

Memorandum of noting of appeal. 22 10 

Assignment of errors. 23 17 

Designation of rtvord. 24 17 

Certificate . 2." is 


Jii.n Detweii.kk (Inc. i. Printers. Washington. I). C.. August 17. 11)32. 













Court of Appeals of the District of Columbia 


\t wr r* r% ~ 

AO. 0/6/. 

Hester Armstead et al., Appellants 

vs. 

The Union Trust Company of the District of Columbia, 

Executor, et al. 


Filed May 2, 1932. Theodore Cogswell, 


Register of 


Wills, D. C., Clerk of Probate Court. 

In the Supreme Court of the District of Columbia, 

Holding a Probate Court. 

Administration No. 40-444. 

In the Matter of the Estate of Albert Sewell Kenny, 

Deceased. 


he District 


the above 
September 
al account. 


The petition of the Union Trust Company of 
of Columbia respectfully represents: 

1. That it was duly appointed executor of 
estate by decree of this Court passed herein on 
18th, 1930, and that it is preparing to state its fir 
It finds, however, that there will be a deficiencv bf assets to 
pay all of the bequests set out in the will of said decedent 
and it is not clear from said will which of the legacies should 
abate and which of the legacies should not abate on account 
of such deficiency; 

2. That Item Two of said will directed the payment of 
just debts and funeral expenses; 

Item Three provided for a devise of certain 
to Albert Kenny Craven Palmer, 44 with all the 
pictures (with the exception noted in Item Sev 
hold and all personal effects therein contained,’’ 
devisee and legatee survived the testator, and 


real estate 
furniture, 
en) house- 
if the said 
petitioner 
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avers that the said Albert Kenny Craven Palmer did sur¬ 
vive the testator and his address is 276 Riverside Drive, 
New York City; 

2 Item Four provided for a bequest of $1,000.00 to 

Hester Armstead, whose address is 1019 Columbia 
Road, Northwest, Washington, D. C., and a bequest of 
$500.00 to Emma Jackson Belt, whose address is 1019 Co¬ 
lumbia Road, Northwest, Washington, D. C., provided the 
said legatees were living at the close of the year of admin¬ 
istration, and your petitioner avers that said legatees are 
now living; 

Item Five provided for a bequest of $500.00 to Annie T. 
Smith, whose address is 204 South Union Street, Burling¬ 
ton, Vermont, provided she survived the testator, and peti¬ 
tioner avers that she did survive the testator; 

Item Six provided a bequest of $2,500.00 to Mary A. 
McCollom; 

Item Seven provided a bequest of “certificates of stock 
in the Union Trust Company of the District of Columbia, 
and also shares of stock in the Texas Corporation” to be 
divided equally between Helena Craven Palmer and Mary 
A. McCollom, should they survive testator, and petitioner 
avers that said Helena Craven Palmer and Marv A. 
McCollom survived the testator, and that the address of the 
former is 921 Nineteenth Street, Northwest, Washington, 
D. C., and the address of the latter is 119 East Fairview 
Avenue, Glendale, California; 

Item Nine of said will provided as follows: 


“Item Nine: Whereas, there will be found among the 
securities belonging to me, certain certificates of common 
stock of the United States Steel Corporation, and 

Whereas, there will be monev due from mv estate for 
funeral expenses, taxes, Executor's fee, minor housc- 
3 hold bills and for debts owing by me and for certain 
bequests in Items Four, Five and Six of this Will. 
Now therefore: I direct mv Executor* to sell the cer¬ 


tificates of stock standing in my name in the United States 
Steel Corporation, (or such portions thereof as may be 
necessary) for the purposes hereinafter indicated, and to 
use the proceeds from such sale, together with all divi¬ 
dends which may be paid on all stock belonging to my es¬ 
tate prior to the final settlement thereof, including such 
stock as may be specifically bequeathed by this Will, and 
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also any balance at the time of my death standing to my 
credit in my checking account in the Union Tiiist Company, 
for the payment of my just debts, funeral expenses, taxes, 
executor’s fee, minor household bills, and the pecuniary be¬ 
quests heretofore designated, and after the i foregoing, I 
direct that the total residue of this fund remaining shall be 
given outright to my niece, Mary A. McCollo^n, in further 
recognition of her untiring devotion to mv interest. 

Should there remain unsold any stock of the United 
States Steel Corporation, I desire the certificates trans¬ 
ferred on the books of said corporation to my niece, Mary 
A. McCollom.” 

Item Ten contained a residuary bequest to the Neighbor¬ 
hood House, Washington, D. C.; j 

3. That there are 84 shares of the common Istock of the 
United States Steel Corporation belonging to this estate; 
that at the present market quotation said stock is worth ap¬ 
proximately $2,415.00; that your petitioner l|as received 
dividends on said stock amounting to $945.00; dividends on 
the stock of the Union Trust Company, $1,000.00; dividends 
on the stock of the Texas Corporation, $2,213.50; that in 
addition to the foregoing your petitioner holds principal 
cash amounting to $106.36. The foregoing items, which, 
under Item Nine of said will, decedent directed should be 
used to pay just debts, funeral expenses, taxes, executor’s 
fee, minor household bills, and the pecuniary bequests here¬ 
tofore designated, total $6,679.86; 

4 4. That the debts, funeral expenses, tijxes, execu¬ 

tor’s fee and minor household bills will amount to 
approximately $8,000.00, and the pecuniary bequests in 


Items Four, Five and Six amount to $4,500.00, dr a total of 
$12,500.00; ! 

Accordingly, there will be a deficiency of $5,820.14 under 
Item Nine of said will; 

5. Your petitioner further avers that it holds furniture, 
pictures, household and personal effects passing jmder Item 
Tin •ee and Item Seven appraised at $7,614.00 ainjl 50 shares 
of the stock of the Union Trust Company of the District of 
Columbia and 466 shares of stock of the Texas Corporation 
passing under Item Seven of said will; 

6. The question accordingly arises as to whether the 
pecuniary bequests set out in Items Four, Five ajid Six are 

2—5767a I 
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general bequests and must abate and bear the whole burden 
of the deficiency in assets, or whether said legacies are de¬ 
monstrative legacies and they, together with the specific 
legacy of the furniture, etc., set out in Item Three and the 
two specific legacies of the Union Trust Company stock and 
the Texas Corporation stock set out in Item Seven will all 
abate pro rata; 

Wherefore, the premises considered, your petitioner 
prays: 

1. That process will issue from this Court to Albert 
Kenny Craven Palmer, Hester Armstead, Emma Jackson 
Belt, Annie T. Smith, Mary A. McCollom and Helena 
Craven Palmer, requiring them to answer the exigencies of 
this petition; 

5 2. That petitioner mav have substituted service bv 

publication against such of the above named persons 
as do not appear herein in answer to this petition: 

3. That this Court will instruct the petitioner what 
legacies must abate to make up the deficiency of the estate 
to pay the debts and legacies in full; 

4. And for such other and further relief as to the Court 
mav seem proper. 

UNION TRUST COMPANY OF THE 
DISTRICT OF COLUMBIA, 

By GEO. E. FLEMING, 

Vice-President. 

I, George E. Fleming, do solemnly swear that I have read 
the foregoing petition by me subscribed as Vice President 
of the Union Trust Company of the District of Columbia 
and know the contents thereof; that the matters and things 
therein stated as of my personal knowledge are true and 
those things stated on information and belief I believe to 
be true. 

GEO. E. FLEMING. 


Subscribed and sworn to before me this 25th day of 
April, A. D. 1932. 

[Seal of Irving Zarpel, Notary Public, District of 

Columbia.] 

; IRVING ZARPEL, 

Notary Public , D. C. 
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(Endorsement: Petition for instructions as 


items of Will. Filed May 2, 1932. Theodore; Cogswell, 


Register of Wills, I). C., Clerk of Probate Coin* 


to certain 


•) 


6 Separate Answer of A. Kenny C. Palmer to the Peti¬ 
tion of the Union Trust Company , Executor , Filed 
Herein April 29, 1932, and the Rule to Show Cause 
Issued Thereon May 3, 1932. 

This respondent, for answer to said petition or to so 
much thereof as lie is advised it is necessary dr material 
for him to make answer unto, and to the rule to show cause 
issued thereon, answering savs: 

1. lie admits that said Union Trust Company is the duly 
appointed executor of the will of the said above named 
decent, and that it is prepared to state its final account 
as such executor. lie is without knowledge as i 
there will be a deficiency of assets to pay all of tli 
bequeathed in the will of said deceased, and he denies that 
if some of the legacies bequeathed by said will must abate 
in order to pay the debts of said decedent together with 
the funeral expenses, taxes, and costs of administration it 
is not clear by the will of said deceased which of said 
legacies should abate and which of said legacies should not 
abate. 

2. He admits the averments of paragraph 2 of said 
petition. 

3. Answering the third paragraph of said petition, re¬ 
spondent says that he has no personal knowledge of the 

there are 


o whether 
e bequests 


ates Steel 


matters and things therein set forth, except that 
84 shares of the common stock of the United St 
Corporation belonging to said estate, but he assumes that 
the facts set forth therein are correctly set forth. 

7 Further answering said petition, he says that at 

the time of the death of said deceased and of the ap 
pointment and qualification of said petitione 
executor of his will, the market value of said 84 
common stock was greatly in excess of its presei 
value. 

4. Answering the fourth paragraph of said petition, he 
says he has no personal knowledge of the facts therein set 
forth, but he assumes that they are correctly set 


as the 
shares of 
it market 


forth. 


5. Answering the fifth paragraph of said petition, re¬ 


spondent says he is advised that the furniture, 


household and personal effects passed under item 3 of the 


fixtures, 
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will of said deceased, having been by said executor dis¬ 
tributed. He admits that the shares of stock of the Union 
Trust Company and of the Texas Company therein re¬ 
ferred to are in the possession of said executor. 

6. Answering the sixth paragraph of said petition, re¬ 
spondent says he is advised by counsel and therefore states 
that under the terms and provisions of the will of said 
testator the devise and bequest made in item 3 thereof, and 
the bequests made in item 7 thereof are clearly specific and 
were so intended to be by testator, and are, therefore, not 
subject to abatement except only to the extent that the 
remainder of the testator's estate referred to in item 9 of 
his will is insufficient to pay in full the funeral expenses, 
taxes, executor’s fees, minor household bills and debts 
owing by decedent at the time of his death. That notwith¬ 
standing the payment of the pecuniary legacies bequeathed 
by items 4, 5 and 6 of testator’s said will, as well as his 
funeral expenses, taxes, executor’s fees, minor household 
bills and debts owing by him at the time of his death, is 
directed to be made from that part of his estate referred to 
in item 9 of his will, constituting the remainder of his estate 
after providing for the specific devise and bequests in 
items 3 and 7 of said will, nevertheless said pecuniary 
S legacies are general legacies and are therefore sub¬ 
ject to abatement pro rata to the extent that said 
remainder of testator’s estate is insufficient, after paying- 
in full the funeral expenses, taxes, executor’s fees, minor 
household bills and debts owing by testator at the time of 
his death, to pay said pecuniary legacies. 

And having fully answered, he prays to be hence dis¬ 
missed. 

! A. KENNY C. PALMER. 


MINOR, GATLEY & DRURY, 

Bv H. PRESCOTT GATLEY, 

H. PRESCOTT GATLEY, 

Attorneys for Respondent, 

1341 G Street, N. W., Washington, D. C. 


State of New York, 

County of New York, ss: 

A. Kenny C. Palmer, being first duly sworn, deposes and 
says: I have read over the foregoing answer by me sub- 
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scribed and know the contents thereof. I verily believe the 
facts therein stated to be true. 

A. KENNY C. PALMER. 

Subscribed and sworn to before me this 14th dav of Mav, 
1032. 

[Seal of Anna L. Bousa, Notary Public, New York 

Countv.] 

A. L. BO|USA, 

Notary Public . 

Notarv Public, New York Co. 

N. Y. Co. Clk’s No. 409, Reg. No. 3-B-598. 

Term Expires March 30, 1933. 

(Endorsement: Separate Answer of A. Kei[my C. Pal¬ 
mer to Petition of Executor and Rule to Show Cause issued 
thereon. Filed May 10, 1032. Theodore Cogswell, Regis¬ 
ter of Wills, 1). (\, Clerk of Probate Court.) 

0 Separate Answer of Helena Craven Palmer to the 
Petition of the Union Trust Company, Executor, 
Filed Herein April 20, 1032, and the Pule to Show 
Cause Issued Thereon May 3, 1032. 

This respondent, for answer to said petition or to so 
much thereof as she is advised it is necessarv or material 
for her to make answer unto, and to the rule to show cause 
issued thereon, answering says: 

1. She admits that said Union Trust Company is the 

duly appointed executor of the will of the said alpove named 
decedent, and that it is prepared to state its filial account 
as such executor. She is without knowledge asjto whether 
there will be a deficiency of assets to pay all of tjie bequests 
bequeathed in the will of said deceased, and she denies that 
if some of the legacies bequeathed by said will inust abate 
in order to pay the debts of said decedent together with 
the funeral expenses, taxes, and costs of administration it 
is not clear by the will of said deceased whiidi of said 
legacies should abate and which of said legacies should not 
abate. j 

2. She admits the averments of paragraph 2 of said 
petition. 

3. Answering the third paragraph of said pptition, re¬ 
spondent says that she has no personal knowledge of the 
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matters and things therein set forth, except that there are- 
84 shares of the common stock of the United States Steel 
Corporation belonging to said estate, but she assumes that 
the facts set forth therein are correctly set forth. 

10 Further answering said petition, she says that at 
the time of the death of said deceased and of the 

appointment and qualification of said petitioner as the 
executor of his will, the market value of said 84 shares of 
common stock was greatly in excess of its present market 
value. 

4. Answering the fourth paragraph of said petition, she 
says she has no personal knowledge of the facts therein 
set forth, but she assumes that they are correctly set forth. 

5. Answering the fifth paragraph of said petition, re¬ 
spondent says she is advised that the furniture, fixtures, 
household and personal effects passed under item 3 of the 
will of said deceased, having been bv said executor dis- 
tributed. She admits that the shares of stock of the Union 
Trust Company and of the Texas Company therein re¬ 
ferred to are in the possession of said executor. 

6. Answering the sixth paragraph of said petition, re¬ 
spondent says she is advised by counsel and therefore states 
that under the terms and provisions of the will of said 
testator the devise and bequest made in item 3 thereof, and 
the bequests made in item 7 thereof are clearly specific and 
were so intended to be by testator, and are. therefore, not 
subject to abatement except only to the extent that the 
remainder of the testator's estate referred to in item 9 of 
his will is insufficient to pay in full the funeral expenses, 
taxes, executor's fees, minor household bills and debts 
owing by decedent at the time of his death. That notwith¬ 
standing the payment of the pecuniary legacies bequeathed 
bv items 4, 5 and 6 of testator's said will, as well as his 
funeral expenses, taxes, executor's fees, minor household 
bills and debts o!wing by him at the time of his death, is 
directed to be made from that part of his estate referred 
to in item 9 of his will, constituting the remainder of his 
estate after providing for the specific devise and bequests 
in items 3 and 7 of said will, nevertheless said pecuniary 

legacies are general legacies and are therefore sub- 

11 ject to abatement pro rata to the extent that said 
remainder of testator’s estate is insufficient, after 

paying in full the funeral expenses, taxes, executor's fees, 



9 


UNION TRUST CO. OF THE D. C., EXR., ET AL. 

7 7 

minor household bills and debts owing by testator at the 
time of his death, to pay said pecuniary legacie^. 

And having fully answered, she prays to be[ hence dis¬ 
missed. 

HELENA CRAVEN R 


MINOR, GATLEY & DRURY, 

BvH. PRESCOTT GATLEY, 

H. PRESCOTT GATLEY, 

Attorneys for Respondent, 

1341 G Street, N. W. f Wasliinyt 

District of Columbia, ss: 


ALMER. 


on, D. C. 


Helena Craven Palmer, being first duly sworn, deposes 
and says: I have read over the foregoing answer by me 
subscribed and know the contents thereof. I verily believe 
the facts therein stated to be true. 

HELENA CRAVEN Pi 


Subscribed and sworn to before me this 1(>" d 
1932. 


\LMER. 


lav of Mav, 


[Seal of Neenah Laub, Notary Public, District of Co¬ 
lumbia.] 

XEEN'AII LAllTB. 


Notary Pub 


lie, D. C. 


(Endorsement: Separate Answer of Helena Craven 
Palmer to Petition of Executor and Rule to Show Cause. 
Filed May 19, 1932. Theodore Cogswell, Registe r of Wills, 
D. C., Clerk of Probate Court.) 

12 Separate Answer of Mary A. McCollom to the Peti¬ 
tion of the Union Trust Company, Executor, Filed 
Herein April 29, 1932, and the Rule to Show Cause 
Issued Thereon. 

This respondent, Mary A. McCollom, for answer to the 
petition and rule to show cause, or to so much thereof as 
is necessarv or material for her to answer unto, savs: 

1. She admits the averments of paragraph ope of said 
petition that petitioner is the duly appointed executor of 
said estate and is preparing to file its final account. She 
has no personal knowledge as to whether there will be a 
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deficiency of assets to pay all bequests but believes said 

averments to be true. She denies that it is not clear from 

said will which of the legacies should abate and which should 

not abate on a deficiencv of assets but savs she is advised 

* * 

by counsel and therefore avers that the legacies bequeathed 
by items 4, 5 and 6 of the will are demonstrative legacies, 
and accordingly, if they abate at all, abate pro rata with 
the specified legacies on deficiency of assets. 

2. Answering paragraph 2 of said petition this respondent 
admits all the averments thereof except that her address is 
S130 South Hoover Drive, Los Angeles, California, instead 
of 119 East Fairview Avenue, Glendale, California. 

3. Answering! paragraph 3 this respondent is without 
knowledge but believes the averments contained therein 
are true. 


4. This respondent answering paragraph 4 of said 
13 petition, admits on information and belief, the aver¬ 
ments contained therein. 

5. This respondent admits the averments of paragraph 


five. 

6. Answering paragraph 6 this respondent says that the 
question therein stated arises but this respondent is ad¬ 
vised by counsel and therefore states that the legacies set 
out in items 4, 5 and 6 of the will are demonstrative lega¬ 
cies and if they abate at all will only abate pro rata with 
the specific legacies and devises. 

Wherefore, having fully answered this respondent prays 
that she mav be hence dismissed with her reasonable costs 
incurred. 


MARY A. McCOLLOM, 

By WM. H. HOLLOWAY, 

Attorney. 

WM. H. HOLLOWAY, 

Atty. for Respondent , 

Com'l Nat'I Bk. B'l'dy , Washington. I). C. 


District of Columbia, ,ss: 

William H. Holloway, being first duly sworn, deposes 
and says that he is attorney for respondent, Mary A. Mc- 
Collom, that he has read the foregoing answer bv him sub- 

/ w c* * 

scribed as attorn-ev and know- the contents thereof: that he 
verily believes the facts stated therein are true and those 
stated on information and belief he believes to be true. 

WM. H. HOLLOWAY. 
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Subscribed and sworn to before me this 3rd day of June, 
1932. 


[Seal of Wilma G. King, Notary Public, District of 

Columbia.] 

WILMA G. KING, 
Notary Public, D. C. 


(Endorsement: Separate Answer of Mary A. McCollom 
to Petition of Executor and Rule to Show Cause. Filed 
June 3, 1932. Theodore Cogswell, Register of \Vills, D. C., 
Clerk of Probate Court.) 

14 Memorandum. 


In my opinion the legacies bequeathed in Itbms IV, V 
and VI of the will are general legacies. It so happens that 
the testator's debts and these legacies would have been 
payable only out of the securities mentioned in Item IX 
because they were all the personal property belonging to 
the testator except that specifically bequeathed by him. 
It does not seem to me that the language or thp intention 
of Item IX transforms the general legacies into demonstra¬ 
tive legacies so as to make the specific legacies contribute 
to the payment of the debts and administratiorj expenses. 

The balance of the debts and administration expenses in 
excess of the amount to be realized from the securities 
mentioned in Item IX will be chargeable pro rata against 
all of the specific legacies including furniture bequeathed 
in Item III. 

June 29, 1932. 

JESSE C. ADKINS, 

Justice. 


(Endorsement: Memorandum of Opinion of Court. Filed 
June 29, 1932. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court.) 


15 On consideration of the petition of the Union Trust 
Company of the District of Columbia filed herein on 
the 29th day of April, 1932, the answers filed herein by 
respondents, and the argument of counsel heaifd by this 
Court the 27th day of June, it is by the Court thij> 18th day 
of July, A. D., 1932; 



12 


HESTER ARMSTEAD ET AL. VS. 


Adjudged, ordered and decreed: 

1. That the legacies bequeathed in Items IV, V and VI of 
the will of Albert Sewell Kenny, deceased, are general 
legacies, and are not bv Item IX of said will converted into 


demonstrative legacies, and that in the payment of debts 
and administration expenses said general legacies must be 
exhausted before the specific legacies contained in said will 
can be made to contribute, and 

2. That the fund directed bv decedent in said Item IX of 
his said will to be created, as well as all other personal 
property belonging to his estate, other than the specific: 
legacies bequeathed by said Items IIT and VII of his said 
will shall be first applied to the payment of decedent's debts, 
funeral expenses, taxes, and administration expenses and 
the amount of any deficiency of said fund and property to 
fully pay the same shall be charged pro rata against the 
specific legacies bequeathed in and by said Items III and VII 
of decedent's said will. 


0. R. LUHRIXG, 

J ust ice. 


16 I consent as to form. 

BKXJ. S. MINOR, 

Aft if. for Palmers. 

WM. H. HOLLOW A V, 

Ail if. for Mar if A. McCoUnm. 


Hester Armstead and Emma Jackson Belt note an appeal 
in open court from this decree to the Court of Appeals. 
Undertaking for costs fixed at $100.00, one undertaking to 
be given signed by them jointly, with surety to be approved 
bv the court. 

0. R. LUHRIXG, 

Justice. 

7/18 32. 


(Endorsement: Order instructing Executors as to pay¬ 
ment of debts. Filed July 18, 1932. Theodore Cogswell, 
Register of Wills, D. C., Clerk of Probate Court.) 

17 Filed May 20, 1930. Theodore Cogswell, Register of 
Wills, D. C., Clerk of Probate Court. 

In the Name of God, Amen: 

I, Albert Sewell Kenny, Rear Admiral, (S. C.) United 
States Navy, Retired, a resident of the City of Washington, 
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District of Columbia, do hereby make, publish and declare 
the following instrument in typewriting as and for my last 
Will and Testament, hereby expressly cancelling, annulling 
and revoking any other or former Will or Cqdicil by me 
at any time heretofore made. 

Item One: I hereby direct that mv bodv be cremated and 
the ashes buried near the remains of my late wife, Ellen 
Barnes Kenny, in the Moravian Cemetery, Staten Island, 
in Lot Thirty-one (31) Section D, now standing in the 
name of my brother-in-law, Charles Hazard, formerly a 
member of the New York Stock Exchange, ncj>w residing 
at No. 78, Eighth Avenue, Brooklyn, New Yorfv. 

Item Two: I direct my Executor hereinafter Earned shall 
pay out of my estate, as soon after my death ah it may be 
conveniently done, all my just debts and funerdl expenses. 

Item Three: I give, devise and bequeath to my name¬ 
sake, and godson, Albert Kenny Craven Palmar, now an 


officer on the Retired list of the United States Army, Lot 
One Hundred and Forty (140) in Square Twenty-six Sixty- 
one (2601) known as premises 1402 Chapin Street, North¬ 


west, Washington, D. C., with all the furniture, pictures 
(with the exception noted in Item Seven) household and 
all personal effects therein contained absolutely and in 
fee simple, according to the nature thereof, if h|e be living 
at the time of my death, and in case of his decease, to his 
legal heirs. 

ALBERT SEWELL KENNY. 

Page No. 1 of my Will. 

18 Item Four: I give, and bequeath to rriy faithful 

servants, Hester Armstead, One Thousand Dollars, 
($1,000.) as soon after my death as possible, and to Emma 
Jackson Belt, Five Hundred Dollars, ($500.) pavable only 
in event of said legatee being living at the cl(j>se of the 
vear of administration. 

Item Five: I give and bequeath to Annie T. Smith, now 
living at 204 South Pinion Street, Burlington, Vermont, the 
sum of Five Hundred Dollars, ($500.) if she be living at 
the time of my death, as a slight memento of the years I 
have known her from childhood. 

Item Six: It is my desire that as my niece Mapy A. Mc- 
Collom may be in need of money in hand immediately after 
my death, I hereby give and bequeath unto her], the sum 
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of Two Thousand Five Hundred Dollars, ($2,500.) to be 
paid as soon as circumstances may permit, and I further 
desire that my house at 1402 Chapin Street shall be main¬ 
tained as a residence for Mary A. McCollum for a period 
not to exceed three months after mv death. 

Item Seven: Whereas, there will be found among my 
securities certain certificates of stock in the Union Trust 
Company of the District of Columbia, and also shares of 
stock in the Texas Corporation, and 

Whereas, Helena Craven Palmer, though no kin of mine, 
is the daughter of friends with whom I have been intimate 
for fifty years or more, and 

Whereas, the said Helena Craven Palmer found a home 
with me for six years or more, during which time she was 
untiring in caring for my comforts in many ways, and 

Whereas, my niece, Mary A. McCollom responded 

ALBERT SEWELL KEXXY. 

Page Xo. 2 of my Will. 

19 to the call of kin and came to mv assistance in 
managing my household after giving up a lucrative 
connection with a Publishing House, which she had main¬ 
tained for six years or more, 

Xow therefore, I will and direct that the certificates of 
stock in the Union Trust Company and in the Texas Cor¬ 
poration shall be divided respectively into two equal parts, 
and shall be given outright as bequests under this Will, 
one-half of the stock in each corporation named to Helena 
Craven Palmer, and the other half of the stock of each cor¬ 
poration to Mary A. McCollom, should they survive me. 

To the bequest for Helena Craven Palmer is added the 
picture by Edward Moran, “The Ship in Full Sail”, now 
hanging on the West wall of the room known as Library 
in mv house. 

I desire the holdings of the Union Trust Company stock 

and of the Texas Corporation as heretofore bequeathed to 

Helena Craven Palmer and Marv A. McCollom shall be 

* 

transferred on the books of said corporation to the respec¬ 
tive names of these legatees in question. 

Item Eight: In the event of the death before mv own, 

X % 

of Helena Craven Palmer, I direct that the stock herein be¬ 
queathed to her shall be divided into two equal parts, one 
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of which shall be given to Mary A. McCollom, and the other 
to my sister-in-law, Caroline W. Barnes, now living at No. 
610 Carlton Avenue, Brooklyn, New York. 

And similarlv, should Marv A. McCollom’s death occur 
before my own, the stock herein devised to her j?hall be di¬ 
vided into two equal parts, one-half to go to the aforesaid 
Caroline IV. Barnes, if living, and the other half to the 
estate of Marv A. McCollom. 

ALBERT SEWELL ^ENNY. 

Page No. 3 of my Will. 

20 Item Nine: Whereas, there will be foi^nd among 
the securities belonging to me, certain certificates of 
common stock of the United States Steel Corporation, and 
Whereas, there will be monev due from mv 
funeral expenses, taxes, Executor’s fee, minor 
bills and for debts owing by me and for certain Requests in 
Items Four, Five and Six of this Will, 

Now therefore: I direct mv Executors to s<jll the cer- 


estate for 
household 


tificates of stock standing in mv name in the L T n 


Steel Corporation, (or such portions thereof as nil ay be nec¬ 


essary) for the purposes hereinafter indicated, 
the proceeds from such sale, together with all 
which may be paid on all stock belonging to my e 


to the final settlement thereof, including such stock as may 


ted States 


and to use 
dividends 
state prior 


ny balance 
my check- 


be specifically bequeathed by this Will, and also a 
at the time of mv death standing to mv credit in 
ing account in the Union Trust Company, for the payment 
of my just debts, funeral expenses, taxes, executor’s fee, 
minor household bills, and the pecuniary bequests hereto¬ 
fore designated, and after the foregoing, I direct that the 
total residue of this fund remaining shall be given outright 
to my niece, Mary A. McCollom, in further recognition of 
her untiring devotion to mv interest. 

Should there remain unsold any stock of the United 

* 

States Steel Corporation, I desire the certificates trans¬ 
ferred on the books of said corporation to my n^ece, Mary 
A. McCollom. 

Item Ten: All the rest, residue and remainder of my 
estate of whatsoever character and wherever situated, and 
any legacies that may lapse or fail for any reason, I give, 
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and bequeath to Neighborhood House, 470 N Street, S. W., 
Washington, D. C. 

ALBERT SEWELL KENNY. 

Page No. 4 of mv Will. 

21 Item Eleven: I herebv nominate, constitute and 
appoint the Union Trust Company of the District of 

Columbia, a corporation, to be the Executor of this my last 
will and Testament. 

In testimony whereof, I, Albert Sewell Kenny, have to 
this my last Will and Testament, hereunto set my hand 
and affixed my seal this 10th day of September, A. D. 1929, 
in the City of Washington, District of Columbia. 

ALBERT SEWELL KENNY, [seal.] 

Signed, sealed, published and declared by the above 
named Testator, Albert Sewell Kenny, as and for his last 
Will and Testament, in the presence of the undersigned, 
who at his request, in his presence and in the presence of 
each other have hereunto subscribed our names as wit¬ 
nesses this 10th day of September, A. I). 1929, in the City 
of Washington, District of Columbia. 

EDW. B. OLDS, 

c/o Union Trust Company of D. C. t 

Washington, D. C. 
W. H. AMOS, 

c/o Union Trust Company of D. C., 

Washington, D. (\ 
WM. FLATHER, 

; c/o Union Trust Compaiiy of I). C., 

Washington, D. C. 

(Endorsement: Will of Albert Sewell Kenny. Filed May 
20, 1930. Admitted to Probate and Record Sept. 18, 1930. 
Theodore Cogswell, Register of Wills, D. C., Clerk of Pro¬ 
bate (Vnirt.) 

22 Memorandum.—July 18, 1932. Appeal noted in 
open Court by Hester Armstead and Emma Jackson 

Belt; undertaking for costs fixed at $100 (to be given by 
them jointly). 
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23 Hester Armstead, Emma Jackson Belt, Appellants, 

vs. 


Union Trust Company of the District of 
Executor; Albert Kenny Craven Palmer, Hel 
Palmer, Mary A. McCollom, Appellees. 

Assignment of Errors. 
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1. The court erred in holding that the legacies be¬ 
queathed to Hester Armstead and Emma Jackson Belt 
were general and not demonstrative legacies. 

2. The court erred in not holding that the legacies be¬ 
queathed to Hester Armstead and Emma Jackson Belt 
were demonstrative legacies, and as such abated only pro 
rata with the specific legacies. 

3. The court erred in holding that neither the language 
of item nine of the will nor the intention of the testator 
made the legacies to Hester Armstead and Emma Jackson 
Belt demonstrative legacies. 

4. The court erred in not holding that t 
legacies should contribute pro rata to the payn 
legacies mentioned in items four, five and six of 
will. 

JOHN U. GARDINER, 

JOHN U. GARDINER, 

Attorney for Hester Armstead and 

Emma Jackson Belt. 

(Endorsement: Assignment of Errors. Filed July 26, 


le specific 
ent of the 
decedent’s 


1932. Theodore Cogswell, Register of Wills, D 
of Probate Court.) 


C., Clerk 


24 Hester Armstead, Emma Jackson Belt, Appellants, 

vs. 


Union Trust Company of the District of 
Executor, Albert Kenny Craven Palmer, Hele|i 
Palmer, Mary A. McCollom, Appellees. 

Designation of Record. 


Columbia, 
a Craven 


Hester Armstead and Emma Jackson Belt having per¬ 
fected an appeal herein to the Court of Appeals if the Dis¬ 
trict of Columbia, hereby request the Clerk of tile Probate 
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Court to prepare at their expense a transcript of the record 
on appeal, including therein the following papers and pro¬ 
ceedings, namely: 

1. Petition of executor, Union Trust Company, filed May 
2, 1932, praying for instructions as to what legacies should 
abate. 

2. Answer of Albert Kenny Craven Palmer to said peti¬ 
tion. 

3. Answer of Helena Craven Palmer to said petition. 

4. Answer of Mary A. McCollom to said petition. 

5. Opinion of the court. 

6. Decree of July 18,1932, construing will. 

7. Will of the testator. 

8. Memoranda: Notation of appeal in open court by 
Hester Armstead and Emma Jackson Belt, with the amount 
of the undertaking on appeal. Approval and filing of ap¬ 
peal undertaking. 

9. Assignment of errors. 

10. This designation. Service of a copy of the foregoing 
designation admitted this 25 day of July, 1932. 

JOHN U. GARDINER, 

JOHN U. GARDINER, 

Attorney for Hester Armstead and 

Emma Jackson Belt. 
MINOR, GATLEY & DRURY, 

Atty. for A. K. C. and Helena C. Palmer. 

WILLIAM H. HOLLOWAY, Per W. G. K., 

Atty. fur Mary A. McCollom. 

HAMILTON & HAMILTON, 

GEORGE HAMILTON, Jr., 

Atty. for Union Trust Co. Exec. 

(Endorsement: Designation of Record on Appeal. Filed 
July 26, 1932. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court.) 

25 Supreme Court of the District of Columbia, Holding 

a Probate Court. 

District of Columbia, To ivit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, do hereby certify 
the foregoing pages, numbered from 1 to 24, inclusive, to be 
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true copies of the originals of certain papers on file in the 
office of the Register of Wills, Clerk of the Propate Court, 
in case Xo. 40,444 estate of Albert Sewell Kenny, deceased, 
wherein Hester Armstead and Emma Jackson Belt are ap¬ 
pellants, and the Union Trust Company of the District of 
Columbia, Executor, Albert Kenny Craven Palmer, Helena 
Craven Palmer and Mary A. McCollom are appellees, the 
same constituting a full, true and correct transcript of 
record of proceedings had in said cause according to the 
Designation of counsel filed therein and made a part 
hereof. 

I further certify, that the bond for appeal, in |he penalty 


of One Hundred dollars, was dulv filed bv said 
and approved bv said Court on the 25th day of 
1932. 

In testimony whereof, I "hereunto subscribe 
and affix the seal of the said Probate Court, this 
August, A. D. 1932. 


appellants, 
July, A. D. 

my name 
loth dav of 


SEAL.] 


THEODORE COGSWELL, 


Register of Wills for the Distri 
Columbia, Clerk of the Proba 


Endorsed on cover: District of Columbia 
Court. Xo. 5767. Hester Armstead et ah, app 
The Union Trust Company of the District of 
executor, et al. (Court of Appeals, District of 
Filed Aug. 15, 1932. Henry W. Hodges, Clerk.) 


it of 
e Court . 

Supreme 
plants, vs. 
Columbia, 
Columbia. 


(2323) 
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Executor, Albert Kenny Craven Palmer, Helena 
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i 

Court of appeals;, Bistrtu of Columbia 


April Term, 1932. 


No. 5767. Special Calendar. 


Hester Armstead, Emma Jackson Belt, AppeUants, 


vs. 


Union Trust Company of the District of Columbia, 
Executor, Albert Kenny Craven Palmer, Helena 
Craven Palmer, Mary A. McCollom, Appellees. 


BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, holding a Probate 
Court, construing the will of the late Albert Sewell 
Kenny. The facts are undisputed, and, briefly, are as 
follows: 

The said Albert Sewell Kenny by item three of his 
said will devised certain real estate and bequeathed 
his furniture, pictures and personal effects to the ap- 
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pellee, Albert Kenny Craven Palmer. (R. 13) By item 
four of said will testator bequeathed to the appellant, 
Armstead, the sum of $1,000.00, and to the appellant, 
Belt, the sum of $500.00. (R. 13) Both of said appel¬ 
lants having been servants in the employ of the testa¬ 
tor. Item five of said will bequeathed the sum of $500.00 
to an old friend, Annie T. Smith (R. 13); and item six 
the sum of I $2,500.00 to the appellee, Mary A. Mc- 
Collom. (R. 13) 

By item nine of said will the testator provided that 
the money bequests above mentioned, together with 
the debts of the estate, should be paid from a fund 
consisting of the proceeds of sale of certain shares of 
stock of the United States Steel Corporation, together 
with the dividends from certain other stocks and anv 

mt 

cash standing to the credit of the testator in the Union 
Trust Company at the time of his death, and the execu¬ 
tor was directed to sell said steel stock for said pur¬ 
poses. (R. 15) 

At the time of testator’s death in 1930 the estate was 
solvent and said steel stock could have been sold for 
sufficient to close the estate without a deficit; but in 
April, 1932, when the executor was ready to file its 
final account and close the estate, it found that bv rea- 
son of the collapse of the stock market and the very 
much reduced value of said steel stock the estate was 
not sufficient to pay all of the debts and legacies. There¬ 
fore, the executor filed its petition in the Administra¬ 
tion Case (R. 1) setting forth the above facts, and 
asking for instructions from the court as to whether 
the said pecuniary bequests taken in connection with 
item nine of said will were general or demonstrative 
legacies; and what legacies under said will should 
abate and in what proportion to make up the amount 
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necessary to pay the debts and administration ex¬ 
penses. 

The lower court held that the said pecuniary lega¬ 
cies were general, and that neither the language! or in¬ 
tention of said item nine made them demonstrative (R. 
11), and signed a decree accordingly. (R. 11) The 
effect of said decree, if it stands, being to deprive the 
appellants of any benefit in the estate and limit, the 
contribution of the specific legacies only to th^ defi¬ 
ciency of debts. 

ASSIGNMENT OF ERRORS. 

i 

1. The court erred in holding that the legacies be¬ 
queathed to Hester Armstead and Emma Jackson Belt 
were general and not demonstrative legacies. 

2. The court erred in not holding that the legacies 
bequeathed to Hester Armstead and Emma Jackson 
Belt were demonstrative legacies, and as such abated 
only pro rata with the specific legacies. 

3. The court erred in holding that neither the lan¬ 
guage of item nine of the will nor the intention qf the 
testator made the legacies to Hester ArmsteaJl and 
Emma Jackson Belt demonstrative legacies. 

4. The court erred in not holding that the specific 
legacies should contribute pro rata to the payment of 
the legacies mentioned in items four, five and six of 
decedent’s will. 
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ARGUMENT. 

There are two questions presented by this appeal 
for determination bv this court: 

FIRST: Are the Legacies to the Appellants Taken 
in Connection with Item Nine of the Will, General or 
Demonstrative? 

SECOND: If Demonstrative, then do the Specific 
Legacies Abate with the Demonstrative and Contrib¬ 
ute Proportionately with Them in the Payment of 
Debts? 


FIRST QUESTION. 

It would seem to be settled law that where a legacy 
is payable out of a particular fund or security it is a 
demonstrative legacy; and the fact that the testator 
in this case charged the fund mentioned in item nine 
of his will (R. 15) with the payment of the legacies to 
the appellants, converted what would ordinarily have 
been general legacies into demonstrative legacies. 

In a recent case decided by this court, Lansburcjli 
rs. Lansburcjli, 59 App. D. C., 201, the situation was 
similar to the one here and should rule this case. This 
court at page 205 used the following language: 

“These provisions indicate a clear intention on 
the part of the testator to charge the trust estate, 
created in the opening paragraph of the will, with 
the payment of the legacies, bequests and annui¬ 
ties thereafter set forth. This results in convert¬ 
ing the otherwise general legacies in question into 
demonstrative legacies, in that specific property, 
the stocks and trust certificates, are subjected to 
their payment.” 



And again at page 206 this court cited the following 
from Kenaday vs. Sinnott, 179 U. S. 606: 

“A legacy of quantity is ordinarily a general 
legacy; but there are legacies of quantity in the 
nature of specific legacies, as of so much money, 
with reference to a particular fund for payment. 
This kind of legacy is called bv the civilians a 
demonstrative legacy; and it is so far general ? and 
differs so much in effect from one properly specific, 
that if the fund be called in or fail, the legatee 
will not be deprived of his legacy, but be permitted 
to receive it out of the general assets; vet the 
legacy is so far specific, that it will not be liable 
to abate with general legacies upon a deficiency of 
assets.’’ 

Williams Ex. 12tli Ed., Vol. 2, p. 748. 

Blair vs. Scribner , 67 N. J. Eq. 583. 

“A demonstrative legacy is one primarily pay¬ 
able from designated securities pointed out by the 
testator and part of his estate, but payable in any 
event, even though the designated source shbuld 


fail.” 


Also see 11 L. R. A. (N. S.) 61, annotations. 


SECOND QUESTION. 

It would appear to be well settled that a demonstra¬ 
tive legacy abates on the same plane with specific 
legacies, and is entitled to contribution from them on 
a deficiency of assets. So that, if the legacies to the 
appellants are held to be demonstrative, they will only 
abate pro rata with the specific legacies. 
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Dugan vs. Hollins , 11 Md. 41. 

“A demonstrative legacv is liable to abate with 
specific legacies in the payment of debts, and en¬ 
titled to contribution from them, if the fund 
demonstrated has been so applied, to the exemp¬ 
tion of specific legacies. 

If the fund from which the demonstrative legacy 
is to be paid is exhausted, and the general estate 
lias nothing to pay the demonstrative legacy, it is 
entitled to a ratable contribution from the specific 
legacies.” 


Armstrong's Appeal, G3 Pa. St. 312. 

“A demonstrative legacy differs from a general 
legacy in this, that it does not abate in that class, 
but in the class of specific legacies.” 


II alio well's Est 23 Pa. St. 223. 

Re II a riel eg, 10 Pa. St. 387. 

Roper on Legacies , 2nd Am. Ed. (Ed. 1848), 
Vol. 1, p. 3G3. 

CONCLUSION. 

In conclusion it is stated that if the intention of the 
testator is to control, and the lower court in its opinion 
(R. 11) brings this question up, recourse must be had 
to the will and surrounding circumstances to discover 
what would have been the wishes of the testator could 
he have foreseen the contingencv of the reduced value 
of the steel stock causing the difficulty here. It must 
be considered that the appellants were colored servants 
who had been in the testator’s service for a long time. 
The testator gives as the reason for the legacies 
”faithful service (R. 13) so it would seem that if the 
desires of the testator could be expressed, they would 



most certainly be in favor of a construction that >vould 
place all the legatees on the same basis, and liQt one 
that would deprive his two old servants of any (share 
of his estate whatsoever. 

John U. Gardiner, 
Woodward Building, 
Attorney for Appellants. 


Washington, August 25, 1932. 
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BRIEF ON BEHALF OF APPELLEES, ALBERT 
KENNY CRAVEN PALMER AND HELENA 
CRAVEN PALMER. 


Statement of Case. 


Albert Sewell Kenny, by Item Two of his will, directs 
the payment of all his just debts and funeral expenses; 
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and by Items Four, Five and Six thereof bequeaths the 
following pecuniary legacies: to Hester Armstead, 
$1,000; to Fninia Jackson Belt. $500; to Annie T. 
Smith, $500, and to Mary A. McCollom, $2,500. 

By Items Three and Seven, the testator specifically 
devises and bequeaths to the Appellees, Albert Kenny 
('raven Palmer, Helena Craven Palmer and Marv A. 
McCollom, in the manner therein set forth, premises 
1402 Chapin Street, Northwest, Washington, D. C., to¬ 
gether with all furniture, pictures, household and per¬ 
sonal effects therein contained, and his shares of stock 
of the Cnion Trust Company of the District of Columbia 
and of the Texas Corporation. 

To provide for the payment of his debts, funeral ex¬ 
penses, taxes and executor's fee, and the pecuniary 
legacies, the testator, by Item Nine of his will, directs 
the creation of a fund for that purpose by the sale of 
his shares of common stock of the United States Steel 
Corporation (which at the time of his death consisted 
of 84 shares), or such portions thereof as may be neces¬ 
sary, and to use all dividends paid on all of his stocks 
prior to the final settlement of his estate, including the 
stock specifically bequeathed, and also any balance 
standing to his credit at tlit' time of his death in 
the Union Trust Company (K., pp. 12-10). 

Fxcepting the real and personal property specifically 
devised and bequeathed, the only other property owned 
bv the testator at the time of his death consisted of said 
84 shares of common stock of the United States Steel 
Corporation and a balance to his credit in the l nion 
Trust Company. Since testator's death, the executor 
of his ektate has received up to the time of filing its 
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petition for instructions herein the sum of $4,158.50 as 
dividends on all of said stock (R., p. 3). 

On May 2, 1932, the total amount of the fund directed 
to be created by Item Nine, including the then approxi¬ 
mate market value of the 84 shares of common sto^k of 
the United States Steel Corporation, was the sum 
of $0,679.86, which sum is $5,820.14 short of the amount 
required to pay in full testator’s debts, funeral) ex¬ 
penses, etc., amounting to approximately $8,000, and the 
said pecuniary legacies bequeathed amounting to $4,- 
500 more (R., p. 3). 

Because of such deficiency, the executor filed the peti¬ 
tion herein, stating that the question has arisen as to 
whether said pecuniary legacies are general bequests 
and must abate and bear the whole burden of such de¬ 
ficiency, or whether said legacies are demonstrative 
and abate pro rata with the said specific legacies, and 
asking the Court to instruct it as to what legacies ihust 
abate to make up tlie deficiency of the estate to pay the 
debts and legacies in full (R., pp. 3, 4). 

The Court below found and decreed that the legacies 
bequeathed by Items IV, V and VI of said will are gen¬ 
eral legacies, and are not by Item IX thereof converted 
into demonstrative legacies; that the fund directed to 
be created by said Item IX, as well as all other personal 
property belonging to the testator’s estate, other tljian 
the specific legacies bequeathed by Items III and VII 
of said will, shall be first applied to the payment of de¬ 
cedent 's debts, funeral expenses, etc. and the amount of 
any deficiency of said fund and property to fully pay 
the same shall be charged pro rata against said specific 
legacies (R., pp. 11, 12). 
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ARGUMENT. 


There is no question as to the legacies bequeathed by 
Items Three and Seven of the will being specific legacies, 
{ Kennedy r. Sinnott, 179 U. S. 606, 61S: Plant r. Donald¬ 
son, 39 App. I). C. 162, 165; Lansburgh r. Lansburgh, 
59 App. 1). C. 201, 206). 

As such they are subject to ademption, but not to 
abatement unless the general assets of the estate are 
insufficient to pay testator's debts, funeral expenses, 
and the costs of administration of his estate, in which 
case they abate or contribute pro rata with the demon¬ 
strative legacies bequeathed by the will, if any, to make 
up such deficiency (Fenwick r. Chapman, 9 Pet. (I\ S.) 
461; Corwine r. Corwine's Executors, 23 X. .1. Eq. 36S; 
Dunn's Executors r. Dunn, 40 \V. Va. 349). 

They do not abate or contribute to make up any de¬ 
ficiency in the payment of demonstrative legacies un¬ 
less made a charge upon them by the will (Lansburgh 
r. Lansburgh, supra). 

In the case of Dunn's Executors r. Dunn, 40 \V. Va. 
349, 356, which involved the question of abatement as 
between demonstrative and specific legacies, the Court 
savs: 


“A specific legacy is liable to ademption but 
not to abatement. The legacy payable to Mrs. 
Dunn is a demonstrative legacv; and surelv 
Mrs. Dunn cannot, as owner of a demonstrative 
legacy, call on John R. Dunn, the owner of a 
specific legacy and devise, to relieve her legacy 
frbm abatement or loss from these taxes and 
commissions, but must suffer the abatement 
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alone. John R. Dunn gets liis specific legacy 
or devise without abatement, whether Mrs. 
Dunn gets her legaev or not.'' 

I 

In this case the legacies bequeathed by Items ijour. 
Five and Six of the will, whether general pecuniary 
legacies or demonstrative legacies, are not ma(|Ie a 
charge on the specific legacies and devise, nor is there 
anv language in the will which can be construed [into 
an intention on the part of the testator so to do, or 
that they should be paid in any event out of the fund 
directed to be created bv Item Nine, or otherwise. 

To the contrary, Item Nine not only negatives such 

an intention, but would seem to emphasize the initen- 

i 

tion on the part of the testator that the specific lega¬ 
cies and devise should not be subjected to charge^ of 
any kind,—since he, in effect, directs in said Item Nine 
that tin* remainder of his estate, after severing there¬ 
from the specific legacies and devise, together with 
dividends on his stock received by his executor pifior 
to the final settlement of his estate, should constitute 
the fund, and the same used for the payment of (1) 
his debts, funeral expenses, taxes and minor house¬ 
hold bills, etc., and (2) the pecuniary legacies, and 
(3) the residue then remaining, if any, to his niec|e. 

The pecuniary legacies bequeathed by Items Four, 
Five and Six of the will are general legacies; and hre 
not, we respectfully submit, converted into demon¬ 
strative legacies bv Item Nine thereof. 

A demonstrative legacy is a legacy of quantity and 
payable primarily out of a particular fund or thing 
named in the will, and if that fails, out of the general 
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assets of the estate (Kennedy r. Sinnot, supra; Plant 
v. Donaldson, supra; Lansburgh v. Lansburgh, supra; 
Gelbach r. Shively, 67 Md. 498: Morris r. Garland, 
78 Va. 213, 233). 

“They are what are called demonstrative 
legacies, not strictly specific, but in the nature 
of specific legacies: that is to say to the extent 
of the value of the fund or property on which 
they are chargeable, (when that does not ex¬ 
ceed the amount of the legacv) thev are to be 
treated, in some respects, as specific: liable to 
abate with specific legacies in the payment of 
debts, and entitled to contribution from them, 
if the fund demonstrated has been so applied, 
to the exemption of t lie specific legacies 
(Cases).” 

Dugan r. Hollins, 11 Md. 41, 76, 77. 

The fund directed to be created bv Item Nine of the 
will is not a particular fund primarily for flic pay¬ 
ment of the pecuniary legacies bequeathed by Items 
Four, Five and Six thereof: nor is any part thereof, 
or any of the items of property included therein, so 
designated for such purpose. It is a general fund, 
consisting of the entire estate owned by the testator 
at the time of his death after severing therefrom the 
specific devise and legacies, with dividends on stocks 
received since his death added thereto, and is for 
general purposes. The fund directed to be created is 
not for the payment of said pecuniary legacies alone. 
It is for the payment of testator's debts, funeral ex¬ 
penses, taxes, and administration expenses also: and 
which said debts, funeral expenses, etc*., the testator 



first directs to be paid out of said fund, “and the pecu¬ 
niary bequests heretofore designated, and after the 
foregoing, I direct that the total residue of this fund 
remaining shall be given outright to my niece * * 

In the case of Glass r. Dunn, 17 Ohio State 413, 
424-5, which was a case involving somewhat similar 
facts as are involved in this case, the court, in deter¬ 
mining whether specific legacies should contribute, 

savs: 

•> 

“That the right of the plaintiffs to contribu¬ 
tion depends upon the question whether they 
are to be regarded as mere general pecuniary 
legatees, or whether their bequests are not tin 
the nature of specific legacies, or of the kind 
denominated ‘demonstrative legacies.’ If of the 
latter kind, they stand on the same footing, so 
far as the right of contribution is concerned, 
with specific devises and legacies. But are they 
of this description? A demonstrative legacy is 
4 a bequest of a sum of money payable out of 
a particular fund or thing.’ Tt is a pecuniary 
legacy, ‘given generally, but with a demonstra¬ 
tion of a particular fund as a source of its pay¬ 
ment.’ Tt is, therefore, equivalent to, or in the 
nature of, a devise or bequest of so much, or 
such part of the fund or thing specified. T1 e 
legacies in question were not of this description. 
The fund provided was not for the payment of 
legacies alone. Tt was for the payment of /IrMs 
also. * * * 

“It was a general fund for general purposes, 
but not a specific fund for specific pur- 
poses 

“Had specified parts of the property been set 
apart for the payment of these legacies, an^i 


specified parts to the payment of debts, the case 
would have been different. Then to the extent 
to which the fund designated for the payment 
of legacies had been intrenched upon for pay¬ 
ment of debts, the legatees could have compelled 
contribution. As it is, they must In* regarded 
as general pecuniary legatees, and as such are 
not entitled to call upon the devisees to con¬ 
tribute.” 


Whether a legacy is to be treated as a demonstra¬ 
tive legacy, or is one dependent exclusively upon a par¬ 
ticular fund for payment, is a question of construction, 
to be determined according to what may appear to 
have been the general intention of the testator (Plant 
r. Donaldson, supra). 

From a reading of the whole will, it seems clear that 
the testator intended to sever from his estate the spe¬ 
cific devise and legacies, and to vest the same in fee* 
simple and absolutely in the devisee and legatees 
thereof; and that the remainder thereof, together with 
the dividends from stocks received by his executor 
prior to the final settlement of his estate, should con¬ 
stitute a fund to be used for the payment of his debts, 
funeral ’expenses, taxes and costs of administration, 


and the pecuniary legacies. 

That at the date of his will (September 10, 19‘J9), 
he considered such balance, together with the divi¬ 
dends on his stock which would be received by his 
executor prior to the final settlement of his estate, 
more than sufficient for the payment of said pecuniary 
legacies is also clear in view of the fact that any part 
of said fund then remaining should be paid to his niece. 


<) 


While the record herein fails to disclose the marjket 

value of the 84 shares of common stock of the United 

States Steel Corporation at the date of the will or at 

the date of death of the testator, yet, owing to the 

economic conditions that have prevailed for the phst 

three vears, it is fair to assume that the deficiencv in 

the fund directed to he created is due to shrinkage in 

the market value of said stock—a condition obviouilv 

* 

not contemplated by the testator at the time of the 

execution of his will. But what the testator might have 

done had “he foreseen the contingencv of the reduced 

value of the steel stock causing the difficulty here”, as 

suggested in the brief of appellants, is not a question 

before the Court. It is unfortunate that there has been 

such a shrinkage in value in said steel stock, but tjie 

loss caused therein* is not bv anv language of the will 

made a charge against the specific legacies and device, 

or anv of them. It is a loss which must be suffered bv 
• • 

the general fund directed to be created by Item Nine of 
the will, of which said stock formed a part. 

Conclusion. 

In conclusion, we respectfully submit that sine 
neither the fund directed to be created by Item Xiije 
of the will, nor any part thereof, nor any of the items 
constituting the same, is designated primarily for the 
payment of the pecuniary legacies, and the same is 
insufficient to pay testator's debts, funeral expenses, 
taxes and administration expenses which he fir^t 
directs to be paid out of said fund, it is immaterial in 
the determination of this case whether the bequests ill 
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Items Four, Five and Six of the will are general pecu¬ 
niary legacies or demonstrative legacies. If tlie 
latter, the only fund that could possibly be held as 
being designated, or intended by the testator, for the 
payment thereof, namely, the balance remaining in 
said fund after the payment of testator’s debts, funeral 
expenses, etc., having failed, and there being no assets 
of the estate other than the specific legacies and devise, 
such legacies must abate. 

By reason of the foregoing, the decree of the lower 
Court should be bv this Court affirmed. 


Res]>ectfully submi11ed, 

BENJAMIN S. MINOR, 

H. PRESCOTT GATLEY, 
ARTHUR P. DRURY, 

Attorneys for said Appellees. 
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